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In other states a more logical rule has been adopted — a rule of 
common sense — the test as to the admissibility of such evidence 
being whether the objection that the evidence confuses is of suffi- 
cient weight to offset its probative value. Discretionary power is, 
under this theory, given to the trial court to exclude or admit and 
thus the question in each case arises as to how far evidence of 
collateral sales is admissible to prove the value of the land in ques- 
tion. 7 If it unnecessarily complicates and confuses the issue, it will 
be excluded, but if the confusion is slight, it will be admitted on 
account of its great probative value. 

Why the California courts should not adopt this rule it is hard 
to conceive, for it is clearly based on common sense and reasonable 
necessity. The tendency should be to allow the introduction of such 
evidence, for it serves to elicit the truth, unless it involves in the 
case a disproportionate confusion of issues. There is no logical 
reason why the value of land should not be proved in court as it is 
proved to the satisfaction of the business man out of court, and "it 
may be said that in determining values of marketable land, the 
value of other land of similar quality is strongly evidential and is 
so treated by business men, and all argument and protestation con- 
ceivable cannot alter the fact that the commercial world acts on its 
relevancy." 8 

M. P. G. 

Evidence: Witnesses: Competency of Owner to Testify as 
to Value. — In general, "a witness called upon to give an opinion 
on the subject of value, whether offered as an expert or not, must 
lay a proper foundation for the introduction of his opinion, by show- 
ing he possesses the means to form an intelligent opinion, derived 
from an adequate knowledge of the nature and kind of the property 
in controversy, and of its value." * But according to the case of 
Willard v. Valley Gas and Fuel Company, 2 this rule does not apply 
when the witness is an owner testifying as to the value of his own 
property. In that case certain household furniture, some scrap 
books containing clippings, and a rare book were destroyed by the 
negligence of the defendant, and the court held that it was not 
error to allow the plaintiffs, the owners, to give their opinions as 
to the value of these things, though they were not shown to have 
knowledge as to values. This rule, that an owner is qualified by 
that relationship to testify as to the value of realty, 3 or common 
classes of personalty, such as clothing, furniture, farm implements, 



i Paine v. Boston (1862), 4 Allen, 168; Shattuck v. R. Co. (1863), 6 
Allen, 115; Brown v. New Jersey S. L. R. Co. (1908), 76 N. J. Law, 
795, 71 Atl. 271. 

8 1 Wigmore on Evidence, § 463. 

1 Reed v. Drais (1895), 67 Cal. 491, 8 Pac. 20. 

2 (Aug. 13, 1915), 50 Cal. Dec. 259, 151 Pac. 286. 

3 Spring Valley Water Works v. Drinkhouse (1891), 92 Cal. 528, 
28 Pac. 681; 17 Cyc. 112; Chamberlayne on Evidence, §2149. 
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etc., 4 is well settled. It is based on the presumption that an owner 
will know the value of his own property 5 and seems very reason- 
able as, in the great majority of cases, that presumption will be in 
accord with the fact. 

In some cases, however, it has been said — and the language of 
the principal case might possibly be interpreted to support the view 
— that an owner, as such, is always qualified to testify as to the 
value of his property, and that evidence which shows that he has 
in fact no knowledge on the subject goes merely to the weight and 
not to the admissibility of his testimony. 6 On principle, this doc- 
trine hardly seems correct. The purpose of taking testimony being 
to disclose facts, only those who have knowledge concerning those 
facts should be allowed to testify. Hence the rule that, before a 
person may be a witness as to values, it must be shown that he has 
some information upon which to form an opinion. In the case of 
an owner, as was said above, this knowledge is presumed to exist. 
But this presumption may be false and, if it is, no further reason 
remains for excepting owners from the general rule as to qualifying 
witnesses. The opinion of the owner as to the value of property 
concerning which he knows nothing can be of no more assistance 
in determining its value than that of any other unqualified witness. 
And, furthermore, to admit such opinions would tend to increase 
and confuse the evidence. The better rule seems to be to make 
ownership, prima facie, sufficient to qualify a witness to testify to 
value but to hold the witness incompetent if the presumption of 
knowledge is rebutted. 7 Some courts, indeed, have flatly refused to 
indulge the presumption of knowledge at all and have held that an 
owner, in order to qualify as a witness, must affirmatively show his 
qualifications. 8 

C. G. D. 

Fixtures : Constructive Severance. — The case of Continental 
Gin Company v. De Bord 1 is an illustration of an attitude which 
many courts have taken on the subject of fixtures. It was there 
held that where a landowner gave a chattel mortgage upon his 
house, he changed the nature of the house from realty into person- 
alty. The doctrine exemplified by the principal case and by 
similar cases is briefly this : By force of an agreement or contract 
to that effect, fixtures may be made to resume, as between the 



4 17 Cyc. 113; Chamberlayne on Evidence, §§2142-48. 

5 Jones' Commentaries on the Law of Evidence, Horwitz's ed., 
§ 363. 

8 Lewis v. State (1909), 165 Ala. 83, SI So. 308; Rankin v. Caldwell 
(1908), IS Idaho, 625, 99 Pac. 108; Wigmore on Evidence, §716. 

■< Cook v. Purman (Ariz., 1906), 86 Pac. 6; Jeffries v. Snyder (1900), 
110 Iowa, 359, 81 N. W. 678. 

8 Port Townsend So. R. Co. v. Nolan (1908), 48 Wash. 382, 93 Pac. 
528; Motton v. Smith (1905), 27 R. I. 57, 60 Atl. 681; Gregory v. Fichtner 
(1891), 14 N. Y. Supp. 891. 

1 (Okla, Aug. 3, 1915), 150 Pac. 892. 



